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ö TO THE 
| BOOKSELLER. 


STR, 


Hl comes to you from a Coum- 

ry Gentleman, deſcended from 
a Family, who have akways 
" diſtinguiſhed themſelves in the 
: Cauſe of Liberty ; and though very old, 
| T have not out-lived the Defre of ſeeing 
that great Bleſſing ſecured to Poſterity. 
| As I was not only an Eye-VWitneſs of 
tho illegal and arbitrary Proceedings in 
the Reigns of King Charles and King 
James the Second, but myſelf a Sufferer by 
them, I heartily concurred in the Re- 
volution 21th all the little Aiiſtance 
in my Power, as well as my good 
Wiſhes. I was in hopes that we ſhould 
have reaped all the Advantages from 
A 2 that 


Frequently been the moſs ſtrenuous Ad- 


'(ivi)) 
that great and glorious Event, which 
the fancere and moſt zealous Promoters 


of it were promiſed and expetted. But 


many of us, who were moſt cordially do- 
voted to the Intereſts of Liberty and 
our Country, complained, and I think 
with too much Reaſon, of our Diſap- 


pointment; which we were willing 


however to impute to the Exigencies 
of the Times, "and the Difficulties go- 
ner ally attending a new Settlement. 
The War, which immediately followed 
it, ſeemed, in ſome meaſure, to excuſe 
Thoſe, who flattered us with Hopes that 
they would tale a favourable Opportu- 
nity to compleat and perfett this great 
Bleſſing. We were willing 40 "believe 
that the Bill of Rights (though mot ſo 
full, in many Points,. as We could habe 
wiſhed) and the Limitations of the 


_ Crown, in the Act of Settlement, would 


have been (ufficient to ſecure us from 
any dangerous Attempts on our Liber- 
ties for the future. But it is a me- 
lancholy Conftderation, to reflect on the 
Difticultics, which the People are al. 
moſt conſtantly obliged to firuggle with, 
againſt the Incroachments of Courts 
aud Miniſters ; who though they have 
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\ 
vocates for Liberty, and ſeemingly the 
moſt zealous in the Proſecution of other 
bad Miniſters ; het, I they happen to 
ſucceed them, too frequently renounce 


rheir old Principles, and from the Re- 


membranec of the Trouble they gave to 
their Predece ſſors, become the moſ! dan- 
gerous and inveterate Enemies Thoſe, 


who adhere to the fame Principles; an 


Obſervation, which hath often given 
me F 16g uneaſineſs; but Retirement 
and the Indolence natural to old Age 
world, in all probability, have worn it 


, bad not been lately very much 


alarmed by ſeveral Papers, which, as I 
am unformed, are with great induſtry 
diſperſed in this, and I ſuppoſe in all 
other Counties. As T am ſliil inthe 
ſame Way of Thinking, that IT was for- 
ty Tears ago, it is with great Grief 
and Aſtoniſbment that I ſee the funda- 
mental Principles of our Conſtitution 


flruck at in thoſe Papers; the great 


Ends of the Inſtitution of Parliaments 
attempted to be rendered uſeleſs, by the 
open and avowed pleading for their De- 
pendency on the Crown; 2 Doctrine, 
which the moſt ſhameleſs Abettors of 
Tyranny and arbitrary Power, in for- 
mer Times, would have bluſhed to have 

| publiſhed : 


(vi) 
publiſhed ; and to compleat their Nic- 


| kedne(s, they are covertly endeavouring 
to undermine the K Jr, and Privi- 


leges of an Engliſh Jury, that great 
Security, on which our Lives and Pro- 
. perties depend; which we only, of all 
the Nations of Europe, enjoy; and which 
hath diſtinguiſhed our happy Cunſtitu- 
tion from all others in the moſt diftant 
Periods of Antiquity. 


TI muſt confeſs that I did not think 
I. ſhould have lived to ſee ſuch pernici- 
ous Dotirines revived ſo ſoon after we 
Had ſmarted under thein, and when it 
hath coſt the Nation ſo much Blood and 
Treaſure to be delivered from the miſ- 
chievous Conſequences of them. 


The Memory, which IT fill retain 
of the dread and terror we were con- 
tinually under, in thoſe Times, not only 
From pack'd and corrupted Juries, but 
from the Influence of the Courts upon 
weak and timorous Juries, fills me with 


the greater Indignation and Abbor- 


rence at theſe vile Betrayers of the 


Intereſts of their Country; and makes 


me Judge it highly neceſſary, at this 
Time, to furniſh my W 
| wit 
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(vii) 
with ſome Antidotes againſt ſuch Poiſons 
of which I have many in my Study, col- 
lefted from the Writings of thoſe Times, 
when I made my firſt Appearance in 
the World. At preſent, Ithink I cannot 
do better than in deſiring you to reprint 
this excellent little Treatiſe, #72 which 
the original Defign, Duty and Power 
of Jurors are ſo clearly explained, that 
it will be ſufficient to iuſtruct all Thoſe, 
who ſhall; on theſe Occaſions, have the 
Lives and Properties of their Fellow- 
Subjetts in their hands, and I hope 
encourage them to diſcharge this Du- 
ty with the Courage and Integrity be- 
coming Engliſhmen, who are intruſted 


with ſo great and invaluable a Pri- 
oilege. 


Ir was publiſhed at the latter end of 
King Charles the Seconds Reign, and 
generally believed to be written by that 
able and honeſt Lawyer, Sir John 
Hawles, who was made Sollicitor-Ge- 
neral zo King William after the Revo- 


lution, for his Services in the Cauſe of 
Liberty. 


1 ſhall only add, that if this Piece 


ſhould meet with that Reception from 


tbe 
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(viii) 
the Publick, which. it deſerves, I away 
perhaps furniſh you with ſome others in 
A relating to the ſame Sub- 


1 am, Sir, 


(4: Up) \ 


Your unknown Friend, 


and a Lover of my Country, 


* 
S 9098 I% © *. 
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ENGLISHMAN's 
R I G HT. e. 


— 
— 


Barriſter, 


T old Client ! a good morning to you; 
WP whither ſo faſt? You ſeem intent 
F upon ſome important Affair? 
Jumman. Worthy Sir! I am glad 
to ſee you thus opportunely, there 
being ſcarce any perſon that I could at this tim 
rather have wiſh'd to meet with. 
Barr. I ſhall eſteem my ſelf happy, if in any 
thing I can ſerve you. The Bufreſs, I pray? 
Jurym. I am ſummon'd to appear upon a Jury, 
and was juſt going to try if I could get off. Now 
I doubt not but you can put me into the beſt 
Way to obtain that Favour. | 
Barr. It is probable I could: But firſt let me 
know the Reaſons why you deſire to decline that 
Service, 
Jurym. You know, Sir, there is ſomething of 
Trouble and Loſs of Time in it; and Mens Lives, 
| B Liberties, 


(viii) | 

the Publick, which. it deſerves, I mnay 
perhaps furniſh you with ſome others in 
2 Cuſtody, relating to the ſame Sub- 


I am, Sir, 


\ b * 1 J \ 


Your unknown Friend, 


and a Lover of my Country, 
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being ſcarce any perſon that I could at this tim 
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ENGLISHMAN's 
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Barriſter, 


e old Client ! a good morning to you; 
WP whither ſo faſt? You ſeem intent 
upon ſome important Affair? 

2 Juryman. Worthy Sir! I am glad 

to ſee you thus opportunely, there 


rather have wiſh'd to meet with. 
Barr. I ſhall eſteem my ſelf happy, if in any 

thing I can ſerve you. The Bufineſs, I pray? 
Jurym. I am ſummon'd to appear upon a Jury, 


and was juſt going to try if I could get off. Now 


I doubt not but you can put me into the belt 

Way to obtain that Favour. 

Barr. It is probable I could: But firſt let me 
know the Reaſons why you deſire to decline that 
Service, 

urym. You know, Sir, there is ſomething of 


Trouble and Loſs of Time in it; and Mens Lives, 
| B / Liberties, 
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(2) 

Liberties, and Eſtates (which depend upon a Ju- 
's Guilty, or Not Guilty, for the Plaintiff, or 
or the Defendant) are weighty Things. I would 
not wrong my Conſcience for a World, nor be 
acceſſary to any Man's Ruin. There are other's 
better skill d in ſuch Matters. I have ever fo 
loved Peace, that I have forborn going to Law, 
(as you well know many times) though it hath 

been. much to my loſs. | 
Barr. I commend your Tenderneſs and Modeſ- 
ty; yet muſt tell you, theſe are but general and 
weak Excuſes. As for your Time and Trouble, 
it is not much; and however, can it be better 
ſpent than in doing Fuſtice, and ſerving your 
Country? To withdraw your ſelf in ſuch Caſes, 
is a kind of Sacrilege, a robbing of the Publick 
of thoſe Duties which you juſtly owe it; the 
more peaceable Man you have been, the more fit 
you are. For the Office of a Jury-man is, con- 
ſcientiouſly to judge his Neighbour; and needs no 
more Law than is eaſily learnt to direct him 
therein. I look upon you therefore as a Man 


well qualified with Eſtate, Diſcretion and Inte- 


grity; and if all ſuch as you, ſhould uſe private 
Means to avoid it, how would the King and 


Country be honeſtly ſerved ?' At that rate we 
mould have none but Fools or Knaves intruſted 


in this grand Concern, on which (as you well 
obſerve) the Lives, Liberties, and Eſtates of all 
Engliſhmen depend. 

| Your Tenderneſi not to be acceſſary to any 
Man's being wrong'd or ruin'd, is \& I ſaid) 


much to be commended. But may you not in- 
cur it unawares, by ſeeking thus to avoid it? 
Pilate was not innocent becauſe he waſh'd his 
Hands, and ſaid, He would have nothing to do 
. with. the Blood of that juſt One. There are faults 
of Omiſſion as well as Commiſſion. When you are 

legally 
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(3) 

legally cald to try ſuch a Cauſe, if you ſhall 
Pufle out yourſelf, and thereby Perſons perhaps 
leſs conſcientious happen to be made uſe of, and 
ſo a Villain eſcapes Juſtice, or an innocent Man 
is ruined by a prepoſſeſt or negligent Verdict; can 
you think your ſelf in ſuch a Caſe wholly blame- 
leſs ? Qui non prohibet cum poteſt, jubet : He abets 
Evil, that prevents it not when he may, Nec caret 
ſcrupulo Societatis occultæ qui evidenter facinori defi- 
nit obviare : He deſerves not to be free from the ſuſ- 
Picion of a cloſe Society, or underhand Conſpiracy in 
the miſchief of ſubverting the fundamental Laws and 
7 of the Nation, who ceaſes to obviate and op- 
poſe it. 

Jurym. Truly I think a Man is bound to do 
all the good he can, eſpecially when he is law- 
fully call'd to it. But there ſomerimes happen 
nice Caſes, wherein it may be difficult to diſ- 
charge one's Conſcience without incurring the 
diſpleaſure of the Court, and thence Trouble and 
Damage may ariſe. 

Barr. That is but a vain and needleſs Fear, 
For as the Jurors Privileges (and every Engliſh- 
man's in and by them) are very conſiderable ;. 
ſo the Laws have no leſs providently guarded 
them againſt Invalion or Uſurpation. So that 
there needs no more than, firſt, Underſtanding 
to know your Duty, and in the next place Cou- 
rage and Reſolution to practiſe it with Impartiali- 
ty and Integrity, free from accurſed Bribery and 
Malice, or (what is full as bad in the end) baſe 
and ſervile Fear. | | 

Jurym. I am ſatisfied, that as it is for the ad- 
vantage and honour of the Publick, that Men of 
underſtauding, ſubſtance and honeſty, ſhould be em- 
ployed to ſerve on Juries, that Juſtice and Right 
may fairly be adminiſtred ; ſo it is heir own In- 
tereſt, when called thereunto,*readily to beſtow 
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(4) 

[| their Attendance and Service, to prevent : Pre- 
; | | | cedents from Men otherwiſe qualified ; which may 
" by degrees fatally, though inſenfibly, undermine 
| | | our juſt Birth-rights, and perhaps fall heavy one 
| day upon us, or our Poſterity, But for my own 


[18 part, I am fearful leſt I ſhould ſuffer through my f 
1 Ignorance of the Duty and Office of a Juryman, b 
{4 | and therefore on that account principally it is, f 
1 that I defire to be excuſed in my Appearance; 
if which if I underſtood but ſo well as I hope many 
15K others do, I would with all my Heart attend the | 
iy Service. f 
5 Barr. You ſpeak honeſtly, and like an Engliſß- | 
man. But if that be all your cauſe of Scruple, 
|| it may ſoon be removed, if you will but give 
1 your ſelf a very little trouble of Inquiry into the 
neceſſary Proviſions of the Law of England re- 
lating to this Matter. 
| Jurym. There is nothing (of a temporal Con- 
cern) that I would more gladly be inform'd in, 
becauſe I am ſatisfied, it is very expedient to be 
generally known. And firſt, I would learn how 
long Trials by Juries have been uſed in this Na- 
tion ? 

Barr. Even Time out of Mind; ſo long, that 
our beſt Hiſtorians cannot date the Original of 
the Inſtitution, being indeed cotemporary with the 
Nation it ſelf, or in uſe as ſoon as the People 
were reduced to any Form of Civil Government, 
and Adminiſtration of Juſtice. Nor have the 
ſeveral Conqueſts or Revolutions, the Mixtures 
of Foreigners, or the mutual Feuds of the Na- 
tives, at any time been able to ſuppreſs or over- 
throw it. For, 

1. That Juries (the Thing in effect and ſub- 
ſtance, though perhaps not juſt the Number of 
twelve Men) were in uſe among the Britons the 

firſt Inhabitants of this Iſland, appears by the 
i | ancient 
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ancient Monuments and Writings of that Na- 
tion, atteſting that their Freeholders had always 
a Share in all Trials and Determinations of Dif- 
ferences. | 

2. Moſt certain it is, that they were practiſed 
by the Saxons *, and were then the ozly Courts, 
or at leaſt an eſſential, and the greater part of 
all Courts of Judicature: For ſo (to omit a 
multitude of other Inſtances) we find in King 
Ethelred's Laws, In fingulis Centuriis, &c. In eve- 
ry Hundred let there be a Court, and let twelve an- 
cient Freemen, together with the Lord, or rather, ar- 
cording to the Saxon, the Greve, i. e. the chief Officer 
amongſt them, be ſworn, That they will not con- 
demn any Perſon that is innocent, nor acquit any one 
that is guilty. | 

3. When the Normans came in, William, tho 
commonly called the Conqueror, was ſo far from 
abrogating this Privilege of Juries f, That in 
the fourth Year of his Reign, ke confirmed alt 
King Edward the Confeſſor's Laws, and the ancient 
Cuſtoms of the Kingdom, (whereof this was an eſ- 
ſential and moſt material Parr.) Nay, he made 
uſe of a Jury choſen in every County, to report and 
certify on their Oaths what thoſe Laws and Cuſtoms 
were; as appears in the Proem of ſuch his Con- 
firmation. 

4. Afterwards when the Great Charter, com- 
monly called Magna Charta, (which is nothing 
elſe than a recital, confirmation and corrobora- 
tion of our ancient Engliſh Liberties) was made 
and put under the Great Seal of England in the 
ninth Year of King Henry the Third, (which 
was Anno Domini 1225.) then was this Privi- 
lege of Trials by Juries in an eſpecial manner 
confirmed and eſtabliſhed; as in the fourteenth 

Chapter, 


Lamb. p. 218. Coke 1. par. Inſtitutes, fol. 155. 
+ Sce Spelman's Gloſſar. in the word Jurata. 


(6) 
Chapter, That no Amercements ſhall be aſſeſſed, but by 
the Oath of good and honeſt Men of the Vicinage. And 
more fully in that Golden nine and rwentieth 
Chapter Freeman ſhall be taken or impri- 
ſoned, nor be diſſeized of his Freehold or Liberties, 
or free Cuſtoms, or be out-law'd, or exil'd, or any 
other way deſtroyed, nor ſhall we paſs upon him, or 
condemn him, but by the lawful Judgement of his 
Peers, Oc. Which Grand Charter having been 
confirmed by above thirty A&s of Parliament, 
the ſaid Right of Juries thereby, and by con- 
ſtant Uſage, and common Cuſtom of England, 
which is the common Law, is brought down to 
us as our undoubted Birth-right, and the beſt 
Inheritance of every Engliſb-Man. For as that fa- 
mous Lawyer Chief Juſtice Coke *, in the words 
of Cicero, excellently avers, Major Hareditas venit 
unicuique noſtrum a jure & legibus quam a paren- 
tibus: It is a greater Inheritance, and more to be 
valued, which we derive from the fundamental Con- 
ſtitution and Laws of our Country, than that which 
comes to us from our reſpective Parents, For with- 
out the former, we have no claim to the latter. 
Jurym. But has this Method of 'Trial never 
been attempted to be invaded or juſtled out of 
Practice? | 
Barr, It is but rarely that any have arrived to 
ſo great a Confidence: For it is a moſt dangerous 
Thing to ſhake or alter any of the Rules or fundamen- 
tal Points of the Common Law, which in truth are the 
main Pillars and Supporters of the Fabrick of the Com- 
mouwealth, "Theſe are Judge Coke's Words f. 
Yet ſometimes it has been endeavoured. Bur 
ſo ſacred and valuable was the Inſtitution in the 
eyes of our Anceſtors, and ſo tenacious were 
they of their Privileges, and zealous to main- 
tain and preſerve ſuch a vital part of their grit 
right 


* 2 Inſtitut. fol. 56, + 16. pag. 74. 
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right and Freedom, that no ſuch Attempts could 
ever prove effectual, but always ended with the 
ſhame and ſevere puniſhment of the raſh Un- 
dertakers. For example, 

1. Andrew Horn an eminent Lawyer, in his 
Book, entitled, The Mirrour of Juſtices, (written 
in the Reign of King Edward I. now near 400 
Years ago) in the fifth Chapter, and firſt Secti- 
on, records, That the renowned Saxon King 
Alfred cauſed four and forty Juſtices to be hanged 
in one Year as Murtherers, for their falſe Judg- 
ments: And there recites their particular Crimes, 
moſt of them being in one kind or other Infringe- 
ments, Violations and Encroachments of and 
upon the Rights and Privileges of Juries. A- 
mongſt the reſt, that worthy Author tells us, 
he hanged one Juſtice Cadwine, becauſe he judged 
one Hackwy to death without the Conſent of all the 
Jurors ; for whereas he ſtood upon his Jury of twelve 


Men, becauſe three of them would have ſaved him, 


this Cadwine removed thoſe three, and put others 
in their room, on the Jury, againſt the ſaid Hack- 
wy's Conſent, Where we may obſerve, that 
though at laſt twelve Men did give a Verdict 
againſt him, yet thoſe ſo put upon him, were 
not accounted his Jurors; by reaſon all, or any 
of them, who were firſt ſworn to try him, 
could not (by Law) be removed, and others 
put in their ſtead : And that ſuch ilegal Alte- 


ration was then adjudged a capital Crime, and 


forthwith the ſaid Cadwine was hanged. 

2. A ſecond Inſtance I ſhall give you in the 
Words of the Lord Chief Juſtice Coe“. Againſt 
© this ancient and fundamental Law (and in the 
© face thereof) there was in the eleventh Year of 
King Henry VII. cap. 3. an Act of Parliament 
obtained (on fair Pretences, and a ſpecious Pre- 

amble, 
* Coke 2. part of Inſtitutes, fol. 51. 
1 


(8) 
© amble, as to avoid divers Miſchiefs, &c.*) where- 
by it was ordained, That from thenceforth, as 
well Juſtices of Aſſize, as Juſtices of the Peace, 
upon a bare Information fer the King before them 


made, without any finding or preſentment by the Ver- 
dict of twelve Men, ſhould have full Power and 
Authority by their Diſcretions, to hear and determine 
all Offences and Contempts committed or done by 
any Perſon or Perſons againſt the Form, Ordinance, 
or Effect of any Statute made and not repealed, &c. 
By colour of which Act (ſaith Coke) ſhakin 

this fundamental Law (he means, touching all 
* Trials to be by Juries) it is not credible what 
* HORRIBLE OPPRESSIONS and EXAC- 
*'TIONS, to the undoing of MULTITUDES 
*of People, were committed by Sir Richard 
* Empſon Knight, and Edmund Dudley Eſq; (be- 
* ing Juſtices of the Peace) throughout England ; 
and upon this unjuſt and injurious Act (as 
© commonly in like Caſes it falleth out) a new 


© Office was erected, and they made Maſters of 


* the King's Forfeitures.” 

But not only this Statute was juſtly ſoon af- 
ter the deceaſe of Henry VII. repealed by the 
Statute of the 1 Hen. $. cap. 6. but alſo the ſaid 
Empſon and Dudley (notwithſtanding they had 
ſach an AF to back them, yet it being againſt 
Magna Charta, and conſequently void) were fair- 
ly executed for their pains; and ſeveral of their 
Under-Agents, as Promoters, Informers, and the 
like, ſeverely puniſhed, for a warning to all 
others that ſhall dare (on any pretence what- 
ſoever) infringe our Engliſh Liberties . For ſo 
the Lord f Coke having (elſewhere) with deteſta- 
tion mentioned their Story, pathetically con- 
cludes ; Qui eorum veſtigiis inſiſtant, exitus perhor- 

reſcant : 

* See Sir Rich. Baker's Chron. p. 273. + 4. pars In- 
ſtit. fol. 41. 
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reſcant : Let all thoſe who ſhall preſume to tread their 
Steps, tremble at their dreadful End. Other In- 
ſtances of a later date might be given, but I 
ſuppoſe theſe may ſuffice. 
Jurym. Yes, ſurely; and by what you have 
diſeourſed of the long continued Uſe of Furies, and 
the zealous Regards our Anceſtors had not to 
part with them; I perceive that they were e- 
eemed a ſpecial Privilege, Be pleaſed therefore 
to acquaint me wherein the Excellency and Ad- 
vantage to the People, by that method of trial 
above others, may conſiſt ? 
Barr. This Gueſtion ſhews you have not 
been much converſant abroad, to obſerve the mi- 
ſerable Condition of the poor People in moſt other 
Nations, where they are either wholly ſubjeT to 
the deſpotick arbitrary Luſts of their Rulers; or 
at beſt under ſuch Laws as render their Lives, 
Liberties, and Eſtates liable to be diſpoſed of ar 
F the diſcretion of Strangers appointed their Judges, 
| moſt times mercenary, and Creatures of Preroga- 
tive; ſometimes malicious and oppreſſive, and 
often partial and corrupt. Or {ſuppoſe them 
ever ſo juſt and upright, yet {till has the Subject 
no Security againſt the Attacks of unconſciona- 
ble Wituſſes yea, when there is no ſufficient Evi- 
dence, upon bare Suſpicions, they are obnoxious 
; to the Tortures of the Rack, which often make an 
; innocent Man confeſs himſelf guilty, merely to 
| get out of preſent Pain, Is it not then an in- 
eftimable Happineſs to be born and live under ſuch 
a mild and righteous Conſtitution, wherein all 
theſe Miſchiefs (as far as human Prudence can 
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; N See all this excellently made out, and more at large, by 
2 the L. C. J. Forteſcue, afterwards Chancellor to K. Hen. VI. 
x in his Book De laudibus Legum Anglia, cap. 26, 27, 28, & 
f 29. be 
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Provide) are prevented; where none can be con- 
demn'd, either by the Power of ſuperiour Ene- 
mies, or the Raſhneſs or Mill of any Judge, nor 
by the bold Affirmations of any profligate Eui- 
dence; but no leſs than twelve honeſt, ſubſtantial, 
impartial Men, his Neighbours (who conſequently 
cannot be preſumed to be unacquainted either 
with the Matters charged, the Priſoner's Courſe 
of Life, or the Credit of the Evidence) muſt firſt 
be fully ſatisfied in their Conſciences, that he is 
guilty, and ſo all unanimouſly pronounce him up- 
on their Oaths? Are not theſe, think you, very 
material Privileges ? : 
Jumm. Yes certainly, though I never ſo well 
conſider d them before. But now I plainly ſee 
our Forefathers had, and we ſtill have all the 
reaſon in the World to be zealous for the Main- 
tenance and Preſervation thereof from Subver- 
ſion or Encroachments, and to tranſmit them in- 


tire to Poſterity. For if once this Bank be bro- 


ken down or neglected, an Ocean of Oppreſſion, 
and the Ruins of infinite Numbers of People, (as 
in Empſon and Dudley's Days) may eaſily fol- 
low, when on any pretence they may be made 
Criminals, and then fined in vaſt Sums, with 
pretext to enrich the King's Coffers, but indeed 
to feed thoſe inſatiate Yultures that promote 
ſuch unreaſonable Proſecutions. But ſince you 
have taught me ſo much of the Antiquity and Ex- 
cellency of Juries, I cannot but crave the conti- 
nuance of your Fayour, to acquaint me ſomewhat 
_ particularly of their Office and Power by 


w. 
Barr. J ſhall gladly comply with ſo reaſonable 
and juſt a Requeſt. A Jury twelve Men * 


See Coke, 4th Part of Inſtit. fel. 84. 
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by our Laws the only proper Judges of the Matter in 
Iſſue before them. As for inſtance, 

rt. That Teſtimony which is delivered to in- 
duce a Jury to believe, or not to believe the 
Matter of Fact in Iſſue, is called in Law EVI- 
DENCE, becauſe thereby the Jury may out of 
many Matters of Fact, Evidere veritatem; that is, 

fe ny the Truth, of which they are proper 
udges. 

2. When any Matter is ſworn, Deed read, 
or offered whether it ſhall be believed or not, 
or whether it be true or falſe in point of Fact, 
the Jurors are proper Judges. | 

3. Whether ſuch an A& was done in ſuch or 
ſuch a manner, or to ſuch or ſuch an Intent, the 
Jurors are Judges. For the Court is not Judge 
of theſe Matters, which are Evidence to prove 
or diſprove the thing in Iſſue. And therefore 
the Witneſſes are always ordered to direct their 
Speech to the Fury, they being the proper Judges 
of their Teſtimony. And in all Pleas of the 
Crown (or Matters Criminal) the Priſoner is 
ſaid, to put himſelf for Trial upon his Country, 
which is explained and referred by the Clerk of 
the Court, to be meant of the Jury, ſaying to 
them, Which Country you are. 

Jurym. Well then, what is the Part of the 
King's Juſtices, or the Court? what are they to 
take cognizance of, or do, in the Trials of Mens 
Lives, Liberties, and Properties? 

Barr. Their Office in general is to do equal 
Juſtice and Right: particularly, 

I. To ſee that the Jury be regularly return d 
and duly ſwors, 

2. To ſee that the Priſoner (in Caſes where 
tis permittable) be allowed his lawful Chal- 


lenges, 
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* adviſe by Law, whether ſuch Matter 
may be given in Evidence or not, ſuch a Writing 
read or not, or ſuch a Man admitted to: be a 
Witneſs, Ce. enn > 

4. Becauſe by their Learning and Experience 
they are preſumed. to be beſt. qualified to ask 
pertinent Queſtions, and in the moſt perſpicuous 
manner ſooneſt to ſift out 'Truth from amongſt 
tedious impertinent Circumſtances and Tauto- 


logies; they therefore commonly examine the 


Witneſſes in the Court, yet not excluding the Jury, 
who of Right may, and, where they ſee Cau 
ought to ask them any neceſſary Queſtions ; which 
undoubtedly they may lawfully do with Modeſty 
and Diſcretion, without begging any leave. For 
if asking leave be neceſſary, it implies in the 
Court a Right when they liſt to deny it; and 
how then ſhall the Jury know the Truth? And 
ſince we ſee that Councel, who too often (—— 
Pudet hac opprobria nobis) for their Fees ftrive only 
to baffle Witneſſes, and ſtifle Truth, take upon 
them daily to interrogate the Evidence, tis ab- 
ſurd to think that the Jurors ſhould not. have 
the ſame Privilege, who are upon their Oaths, 
and proper Judges of the Matter. 

5. As a diſcreet and /awful Aſſiſtant to the 
Jury, * they do often recapitulate and ſum up 
the Heads of the Evidence ; but the Jurors are 
ſill ro conſider whether it be done truly, fully, 
and impartially, (for one Man's Memory may 
ſooner fail than Twelve's.) He may likewiſe 
ſtate the Law to them, that is, deliver his Opi- 
nion where the Caſe is difficult, or they defire it. 
But ſince ex facto jus oritur, all Matter of Law 
ariſes out of Matter of Fact, ſo that till the Fact 
is ſettled there is no room for Law; 1 all 

uch 
fung hau's Reports in Buſhell's Caſe, fol. 144. | 
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ſuch Diſcourſes of a Judge to a Jury are or ought 
to be Hypothetical, not Coercive ; conditional, and 
not poſitive: viz. If you find the Fatt thus or thus, 
(Kill leaving; the Jury at liberty to find as they 
ſee. cauſe) then you. are to find for the Plaimif, 
But if you find the Fatt thus or thus, then you are to 
faud for the Defendaut, or the like, Guilty, or Not 
Guilty, in Caſes Criminal. | ; 

Laſtiy, They are to rake the Verdift of the 
Jury, and; thereupon to give Judgment accord- 
ing. to Law, For the Office of a Judge (as 

well obſerves) is jus dicere, not jus dare; 
not to make, any Laws by Strains of Wir, or 
farced Interpretations ; but plainly and impar- 
tially to declare the Law already eſtabliſhed. 
Nor.can-they. refuſe to accept the Jury's Ver- 
dict when agreed: For if they ſhould, and 
force the Jury to return, and any of them ſhould 
miſcarry for want of Accommodation, it would 
undoubtedly be Murder: and in ſuch Caſe the 
Jury. may without Crime force their Liberty, 


| becauſe they are illegally confined, having given 


in their Verdi&, and thereby honeſtly diſcharged 
their Office, and are not to be ſtarved for any 
Man's Pleaſure. RED 
Jumm. But I have been told, That a Jury is 
only Judge of naked Matter of Fact, and are not 
at all ro take upon them to meddle with, or re- 
gard Matter of Law, but leave it wholly to the 

Court. | 
Barr. "Tis moſt true, Jurors are Judges of 
Matters of Fact, that is their proper Province, 
their chief Buſineſs ; but yet not excluding the 
Conſideration of Matter of Law, as it ariſes 
out of, or is complicated with, and influences the 
Fact. For to ſay, they are not at all to meddle 
with, or have reſpect to Law in giving their 
h Verdicts, 


(14) 
tradicted by every day's Experience; but alſo a 


very dangerous and pernicious one, tending to de- 


feat the principal End of the Inſtitution of Ju- 


ries, and ſo ſubtilly to undermine that which was 


too ſtrong to be batter'd down, 
1. It is falſe: For though the Direction, as to 


Matter of Law ſeparately, may belong to the 


Judge, and the finding the Matter of Fact does 
eculiarly belong to the jury; yet muſt your 
Youy alſo apply Matter of Fact and Law together; 


and from theirConfideration of, and a right Judg- 


ment upon both, bring forth their Verdict: For 
do we not ſee in moſt General Iſſues, as upon 
Not Guilty, pleaded in Treſpaſs, Breach of the 
Peace, or Felony, though it be Matter in Law 
whether the Party be a Treſpaſſer, a Breaker of 
the Peace, or a Felon; yet the Jury do not find 
the Fat of the Caſe by itſelf, leaving the Law 
to the Court; but find the Party guilty, or not 
guilty generally. So as though they anſwer not 
to the Queſtion ſingly, what is Law, yet they 
determine the Law in all Matters where Iſſue is 
joined. So likewiſe is it not every Day's prac- 
tice, that when Perſons are indifted for Mur- 
ther, the Jury does not only find them guilty or 
not guilty, but many times upon hearing and 
weighing of Circumſtances, brings them in, ei- 
ther guilty of Murther, Manſlaughter, per Infortu- 
nitas, or ſe defendendo, as they ſee Cauſe. Now 
do they not herein complicately refolve both Law 
and Fact? And to what end is it, that when 
any Perſon is proſecuted upon any Statute, the 
Statute itſelf is uſually read to the Jurors, but 
only- that they may judge, whether or no the 
Matter be within that Statute? But to put the 


Buſineſs out of doubt, we have the fart of 
c 


Verdicts, is not only a falſe Poſitioñ, and coft- 
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that Oracle -of Law, Littleton, who in his Te- 
nures, Set. 368. declares, That if a Jury will 
take upon them the knowledge of the Law upon the 
Matter, they may. Which 1s agreed to, likewiſe 
by Coke in his Comment thereupon. And there- 
fore it is falſe to ſay, That the Jury hath not 


2 or doth not uſe frequently to apply the 


act to the Law; and thence taking their 
Meaſures, judge of, and determine the Crime 
or 1ſue by their Verdict. 

2. As Juries have ever been veſted with ſuch 
Power by Law, ſo to exclude them from, or 
diſſeize them of the ſame, were utterly to 
defeat the End of their Inſtitution. For then if 
a Perſon ſhould be indicted for doing any 
common innocent Act, if it be but clothed 
and diſguiſed in the Indictment with the Name of 
Treaſon, or ſome other highCrime, and proved by 
Witneſſes to have been done by him ; the Jury, 
though ſatisfied in Conſcience, that the Fact 
is not any ſuch Offence as it is called, yet 
becauſe (according to this fond Opinion ) 
they have no Power to judge of Law, and 
the Fat} charged is fully proved, they ſhould 
at this rate be bound to find him guilty - 
And being ſo found, the Judge may pro- 
nounce Sentence againſt him, for he finds him 
a convicted Traytor, Cc. by his Peers. And 
thus as a certain Phyſician boaſted, That he 
had killed one of his Patients with the beſt Me- 
thod in the World; ſo here ſhould we have 
an innocent Man hang'd, drawn, and quarter- 
ed, and all according to Law. 

Jurym. God forbid that any ſuch thing 
ſhould be practiſed; and indeed I do not ve- 
ry fully underſtand you, T 


Barr, 
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Barr. I do not ſay it ever hath been, and 
I hope it never will be practiſed: But this I 
will ſay, that according to this Doctrine, it 
may be; and conſequently Juries may thereby 
be rendred rather a Snare or Engine of Op- 
preſſion, than any Advantage or Guardian of 
our legal Liberties againſt arbitrary Injuſtice, 
and made mere Properties to do the 'drudge- 

„and bear the blame of unreaſonable Pro- 
* And ſince you ſeem ſo dull as not 
to perceive it, let us put an imaginary Caſe, 
not in the leaſt to abet any Irreverence to- 
wards his Majeſty, but only to explain the 
Thing, and ſhew the Abſurdneſs of this O- 
pinion. Suppoſe then a Man ſhould be 
indicted, For that he as a falſe Traytor, not 
having the Fear of God before his Eyes, 8c. did 
traytorouſly, preſumptuouſly, againſt his Allegiance, 
and with an intent to affront his Majeſty"s Per- 
fon and Government, paſs by ſuch or ſuch a Roy- 
al Statue or Effigies with his Hat on his Head, 
to the great Contempt of his Majeſty and his Au- 
thority, the evil Example of others, againſt the 
Peace, and his Majeſty"'s Crown and Dignity. Be- 
ing hereupon arraigned, and having pleaded 
Ne Guilty, ſuppoſe that ſufficient Evidence 
ſhould ſwear the Matter of Fact laid in the 
Indictment, viz. That he did paſs by the Sta- 
tue or Picture with his Hat on; now imagine 
your ſelf one of the Jury that were ſworn 
to try him, What would you do in the 
Matter ? : 

Jurym, Do? Why I ſhould be ſatisfied in 
my Conſcience, That the Man had not herein 
committed am Crime, and ſo I would bring him 
in not guilty. FT 


Barr, 
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Barr. You ſpeak as any honeſt Man would 
do: But I hope you have not forgot the 
Point we were upon. Suppoſe therefore when 
you thought to do thus, the Court, or one of 
your Brethren, ſhould take you up and tell you, 
That it was out of your Power ſo to do: For 
look ye (ſaith he) my Maſters! we Jurymen are 
only to find Matter of Fatt, which being fully 
proved, as in this Caſe before us it is, we muſt find 
the Party guilty : whether the Thing be Treaſon or 
not, does not belong to us to inquire; it is ſaid ſo here, 
you ſee in the Indiftment; and let the Court 
loo to that, they kuow beſt, we are not Judges 
of Law: Shall we meddle with Niceties and 
Punttilio's, and go contrary to the Directions of 
the Court? So perhaps we ſhall bring our ſelves 
into a Præmunire (as they ſay) and perhaps ne- 
wer be ſuffered to be Jurymen again. No, no, 
the Matter of Fact you ſee is proved, and that 
is our Buſineſs, we muſt go according to our 
Evidence, we cannot do leſs : truly it is ſomething 
hard, and I pity the poor Man, but we cannot 
help it, &c. After theſe notable Documents, 
what would you do now? 

Jurym. I ſhould not tell what to ſay to 
it? for I have heard ſeveral ancient Jurymen 
ſpeak to the very ſame Effet, and thought 
they talked very wiſely. 

Barr. Well then, would you conſent to 
bring in the Man gritty ? 

Jurym. "Truly I ſhould be ſomewhat un- 
willing to do it; but I do not ſee which way 
it can be avoided, but that he muſt be ſound 
guilty of the Fact. 

Barr. God keep every honeſt body from ſuch 
Jurymen ; have you no more regard to 21 

Oath; 
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Oath ? to your Conſcience? to Juſtice? to the 
Lije of a Man? 

Jurzym., Hold ! hold! perhaps we would 
no: bring him in Guilty generally, but only 
guilty of the Fact, finding no more but guilty 
of paſſiag by the Statue with his Hat on. 

Barr, "This but poorly mends the Matter, 
and fignifies little or nothing: For ſuch a 
finding hath generally been refuſed by the 
Court, as being no Verdict; though it is ſaid 
it was lately allowed ſomewhere in a Caſe 
that required Favcur. But ſuppoſe it were 
accepted, what do you intend ſhould be- 
come of the Priſoner ? Muft not he be kept 
in Priſon till all the Judges are at leiſure and 
willing to meet and argue the Buſineſs? 
Ought you not, and what Reaſon can you 
give why you ſhould not abſolutely acquit 
and diſcharge him? Nay, I do aver, you 
are bound by your Oaths to do it, by ſay- 
ing with your Mouths to the court, what 
your Cnſciences cannot but diate to your 
ſelves, Not Guilty: For pray conſider, are 
you not ſworn, That you will well and truly 
try, and true deliverance make ? There is none 
of this Story of Matter of Fact, diſtinguiſh'd 
from Law in your Oath. But you are, wel, 
that is, fully and truly, that is, impartially, to 
try the Priſoner. So that if upon your Con- 
ſciences, and the beſt of your Underſtanding 
by whac is proved againſt him, you find 
he is guilty of that Crime wherewith he 
{ſtands charged, that is, deſerving Death, or 
ſuch other Puniſhment as the Law inflicts up- 
on an Offence ſo denominated ; then you are 


to ſay, he is Guilty. But if you are not ſa- 
tisfied, 
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tisfied, that either the Act he has committed 
was Treaſon, or other Crime, (though it be 
never ſo often called fo) or that the Act ir 
ſelf, if it were ſo criminal, was not done; 
then what remains but that you are to ac- 
quit him? For the End of Juries is to pre- 
ſerve Men from Oppreſſion, which may hap- 
pen as well by impoſing or ruining them for 
that as a Crime, which indeed is none, or at 
leaſt not ſuch or ſo great as is pretended ; as 
by charging them wich the Commiſſion of that, 
which in truth was not committed. And how 
do you wel and truly Try, and true Deliverance 
make, when indeed you do bur deliver him 
up to others to be condemned, for that which 
your ſelves do not believe to be any Crime ? 

urym. Well ; but the ſuppoſed Caſe is a Caſe 
unſuppoſable. It is not to be imagined, that 
any ſuch thing ſhould happen, nor to be 
thought, that the Judges will condemn any 
Man, though brought in guilty by the Ju- 
ry, if the Matter in itſelf be not ſo criminal 
by Law. 

Barr. It is moſt true, I do not believe 
that ever that Caſe will happen. I put it in 
a thing of apparent abſurdity, that you might 
the more clearly obſerve the unreaſonableneis 
of this Doctrine; but withal I muſt tell you, 
That it is not impoſſible that ſome other Caſes 
may really happen, of the ſame or the /ike 
nature, though more fine and plauſible. And 
though we apprehend not, that during the 
Reign of his Majeſty that now is, (whoſe 
Life God long preſerve) any Judges will be made 
that would fo wreft the Law; yet what Sezuri- 


ty is there, but that ſome Succeſſors may not 
des be 
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be ſo cautiovs in their Choice? And though 
our Benches of Judicature be at preſent fur- 
niſhed with Gentlemen of great Integrity, 
yer there may one day happen ſome Trefilian, 
or Kinſman of Empſon's, to get in, (for what 
has been, may be) who, Empſon-like too. ſhall 
pretend it to be for his Maſter's Service, 
to encreaſe the number of Criminals, that 
his Coffers may be filled with Fines and Forfei- 
tures And then ſuch Miſchiefs may ariſe. 
And Juries having upon confidence parted 
with their juſt Privileges, ſhall then, too late, 
ſtrive to re- aſſume them, when the number 
of ill Precedents ſhall be vouched to inforce 
that as of Right, which in truth vas at 
firſt a Nong grounded on Eaſineſs and Igno- 
rance. Had our wiſe and wary Anceſtors 
thought fit to depend ſo far upon the contingent 
Honeſty of Judges, they needed not to have 
been ſo zealous to continue the Uſage of 
Furtes. 

Jurym. Yet ſtill I bave heard, that in eve- 
ry Indictment, or Information, there is always 
ſomething of Form or Law, and ſomething 
elſe of Fact; and it ſeems reaſonable, that 
the Jury ſhould not be bound up xicely to find 
every Formality therein expreſſed, or elſe to ac- 
quit (perhaps) a notorious Criminal. Bur if 
they find the eſſential Matter of the Crime, 
then they ought to find him guilty. 

Barr. You ſay true, and therefore muſt note, 
that there is a wide difference to be made be- 
tween Words of Courſe, raiſed by Implication 
of Law, and eſſential Words that either make, 
or really aggravate the Crime charged. The 
Law does ſuppole and imply every "Treſpaſs, 

Breach 
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Breach of the Peace, every Felony, Murder, 
or Treaſon to be done Gi & Armis, with 
Force and Arms, c. Now if a Perſon be 
indicted for Murder, by Poiſon, and the Mat- 
ter proved, God forbid the Jury ſhould ſcru- 
ple the finding him Guilty upon the Indictment, 
meerly becauſe they do not find that part of 
it, as to Force and Arms, proved. For that is 
implied as a neceſſary or allowable Fiction 
of Law. 

But on the other ſide, when the Matter in 
Iſſue in it ſelf, and taken as a naked Propoſi- 
tion, is of ſuch a Nature, as no Action, In- 
dictment, or Information will lie for it fingh, 
but it is worked up by ſpecial Aggravations 
into Matter of Damage or Crime; as that it 
was done to ſcandalixe the Government, to raiſe 
Sedition, to affront Authority, or the like, or 
with ſuch or ſuch an evil Intent: If theſe Ag- 

ravations, or ſome overt Act to manifeſt 
ſuch ill Deſign or Intention be not made out 
by Evidence, then ought the Jury to find the 
Party Not Guilty. For Example, 

Biſhop Latimer (afterwards a Martyr in 
bloody Queen Mary's Days, for the Proteſtant 
Religion) in his Sermon preached before the 
moſt excellent King Edward the Sixth, de- 
livered theſe Words: © I muſt deſire your 
* Grace to hear Poor Mens Suits your ſelf; 
* the Saying is now, That Money is heard 
* every where; if he be Rich, he ſhall ſoon 
* have an end of his Matter, others are fain 
* to go home with weeping Tears for any 
© help they can obtain at any Judge's hand. 
Hear Mens Suits your ſelf, I require 
* you in God's Behalf, and put them 

not 
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not to the hearing of theſe Velyet-Coats, 


theſe Up-skips. Amongſt all others, one 
eſpecially moved me at this time to ſpeak : 
This it is, Sir! A Gentlewoman came and 
told me, that a great Man keepeth cer- 
tain Lands of hers from her, and will be 
her 'Tenant in ſpight of her teeth. And 
that in a whole Twelve- month ſhe could 
not get but one Day for the Hearing of 
her Matter, and the ſame Day, when it 
ſhould be heard, the great Man brought 
on his fide a great fight of Lawyers tor 
his Counſel, the Gentlewoman had but 
one Man of Law, and the great Man 
ſhakes him ſo, that he cannot tell what to 
do; ſo that when the Matter came to the 
Point, the Judge was a means to the Gen- 
tlewoman, that ſhe ſhould let the great 
Man have a quietneſs in her Land: I be- 
ſeech your Grace, that ye would look to 
theſe Matters. And you proud Judges! 
Hearken what God ſaith in his Holy 
Book; Audite illos ita parvum ut magnum, 
Hear them (ſaith he) the Small as well as 
the Great, the Poor as well as the Rich, 
regard no Perſon, fear no Man. And 
why? Quia Domini Judicium eſt, The Judg- 
ment is God's. Mark this Saying, thou 
proud Judge, the Devil will bring this Sen- 
tence againſt thee at the Day of Doom. 
Hell will be full of theſe Judges, if they 
repent not, and amend; they are worſe 
than the wicked Judge that Chriſt ſpeak- 
eth of Luke the 19th, that neither feared 
God nor the World. Our Judges are 


Vorſe than this Judge was; for they will 


* neither 
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cc neither hear Men for God's ſake, nor fear 


of the World, nor Importunateneſs, nor any 


* thingelſe; yea ſome of them will command 


© them to Ward if they be importunate. I 


© heard ſay, That when a Suiter came to 
« one of them, he ſaid, What Fellow is it 
that giveth theſe Folks Counſel to be ſo 
** importunate 2 He deſerves to be puniſhed 
and committed to Ward. Marry, Sir, 
** Puniſh me then, it is even I that gave them 
“ Counſel, I would gladly be puniſhed in 
* ſuch a Cauſe; and if you amend not, I 
** will cauſe them to cry out upon you ſtill, 
* even as long as I live.” Theſe are the 
very Words of that good Biſhop and Mar- 
tyr Father Latimer. But now-a-days the 
** Judges be afraid to hear a Poor Man a- 
* gainſt the Rich; inſomuch, they will either 
** pronounce againſt him, or ſo drive off the 


© Poor Man's Suit, that he ſhall nor be able 


* to go thorough with it f.“ 

Jurym. Truly they are ſomewhat Bold, but 
I think very Honeſt ones. But what ſignify 
they to our Diſcourſe ? 

Barr. Only this; Suppoſe the Judges of 
thoſe times, thinking themſelves aggrieved by 
ſuch his Freedom, ſhould have brought an In- 
diftment againſt him, ſetting forth, that falſiy and 
maliciouſly intending to ſcandalize the Government 
and the Adminiſtration of Juſtice in this Realm, 
and to bring the ſame into Contempt, he did ſpeak, 
publiſh, and declare the falſe and ſcandalous Wards 


before recited, 


* Priſon. 
+ See alſo Latimer's third Sermon. 
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Jurym. I conceive the Judges had more Hit 
_ to trouble themſelves about ſuch a Buſi- 
neſs. 

Barr. 'That's nothing to the purpoſe ; but 
ſuppoſe I ſay, by them, or any body elle, 
it had been done, and his ſpeaking the Words 
had been proved, and you had then been living 
and one of the Jury. 

Jurym. I would have pronounced him not 
Guilty, and been ſtarved to death before I 
would have conſented to a contrary Verdict, 
becauſe the Words in themſelves are not Cri- 
minal, nor reflecting upon any Particulars ; 
and as for what is ſeopoſed to be laid in the 
Indictment or Information, that they were 
publiſhed or ſpoken to ſcandalize the Govern- 
ment and the Adminiſtration of Juſtice, or to bring 
the ſame into Contempt, nothing of that ap- 
pears. 

Barr. You reſolve, as every honeſt, un- 
derſtanding, conſcientious Man would do in 
the like Caſe; for when a Man is proſecuted 


for that which in it ſelf is no Crime, how 


dreadfully ſoever it may be ſet out, as the In- 
quiſitors in Hain uſe to clothe innocent Pro- 
teſtants, whom they cenſure to the Flames, 
with Sambenito's (Garments all over bepainted 
with Devils) that the People beholding chem 
in ſo Helliſh a Dreſs, may be ſo far from pity- 
ing them, that they may rather condemn 
them in their Thoughts as Miſcreants not wor- 
thy to live, though in truth they know nothing 
of their Cauſe ; yer I ſay, notwithſtanding any 
ſuch Bug-bear Artifices, an Innocent Man ovght 
to be acquitted, and not he and all his Fa- 
mily ruined, and perhaps utterly * 

or 
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for Words or Matters harmleſs in themſelves; 
and poſſibly very well intended, but only 
rendred Criminal, by being thus hideo uſly 
dreſſed up, and wreſted with ſome far-fetched, 
forced and odious Conſtruction. 

Jurym. This is a matter well worthy the 
Conſideration of all Juries ; for indeed I have 
ofren wondered to obſerve the Adverbs in Decla- 
rations, Indictments, and Informations in ſome 
Caſes to be harmleſs Vinegar and Pepper, and 
in others Henbane ſteeped in Aqua Fortis, 

Barr. That may eaſily happen, where the 
Jury does not diftinguiſh legal Implications, 
from ſuch as conſtitute, or materially ag- 
gravate the Crime; for if the Jury ſhall ho- 
neſtly refuſe to find the latter in Caſes where 
there is not direct proof of them, viz. That 
ſuch an Act was done Falſly, Scandalouſiy, Ma- 
liciouſly, with an intent to raiſe Sedition, de- 
fame the Government, or the like, their Mouths 
are not to be ſtopt, nor their Conſciences ſa- 
tisfied with the Court's telling them V 
have nothing to do with that, it's ouly matter of 
Form or matter of Law, you are only to examine 
the Fatt, whether he Jpoke ſuch Words, writ or 
fold ſuch a Book, or the like For, now if 
they ſhould ignorantly take this for an An- 
ſwer, and bring in the Priſoner Guilty, though 
they mean and intend of the naked Fat or 
bare Act only; yet the Clerk recording it, 
demands a further Confirmation, ſaying to 
them, thus; Well then, you ſay A. B. is Guilty 
of the Treſpaſs or Miſdemeanour in manner and 
form as he ſtands Indicted, and ſo you ſay all? 
To which the Foreman anſwers for himſelf 


and his Fellows, Ts, Where upon the Ver- 
| E. dict 
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dict is drawn — Juratores ſuper Sacra- 
mentum ſuum dicunt, & c. The Jurors do ſay 
upon their Oaths, that A. B. maliciouſly, in Con- 
tempt of the King and the Government, with an 
intent to ſcandalixe the Adminiſtration of Juſtice, 
and to bring the ſame into Contempt, or to raiſe 
Sedition, &c- (as the Words before were 
laid) ſpake ſuch Words, publiſh'd ſuch a Book, 
or did ſuch an Act, againſt the Peace of our Lord 
the King, his Crown and Dignity. | 

Thus a Qerdict, ſo called in Law, quaſi 
veritatis, becauſe it ought to be the Mbit or 
Saping of Truth it ſelf, may become com- 
poſed in its material part of Falſbood. Thus 
twelve Men ignorantly drop into a Perjury. 
And will not every conſcientious Man trem- 
ble to pawn his Soul under the ſacred and 
dreadful Solemnity of an Oath, to atteſt and 
juſtify a Lye upon Record to all Poſterity ? be- 
ſides the wrong done to the Priſoner, who 
thereby perhaps comes to be hanged, (and ſo 
the Jury in foro conſcientiæ are certainly guilty 
of his Murther ;) or at leaft by Fine or In- 
pri ſonment, undone with all his Family, whoſe 
juſt Curſes will fall heavy on ſuch unjuſt Jury- 
men and all their Poſterity, that againſt their 


Oaths and Duty occaſioned their cauſeleſs 


Miſery. And is all this, think you, nothing 
but a matter of Formality ? © Fong 
Jurym. Yes, really, a matter of vaſt Impor- 
tance and ſad Conſideration ; yet I think you 
charge the Miſchiefs done by ſuch Proceed- 
ings a little too heavy upon the Jurors : Alas, 
ood Men ! they mean no harm, they do but 
follow, the Directions of the Court; if any body 
ever happen to be to blame in ſuch Caſes, it 
muſt be the Judges. | Barr, 
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Barr. Yes, forſooth ! That's the Jurymens 
common Plea; but do you think it will hold 
good in the Court of Heaven? is not e- 
nough that we mean wo harm, but we muſt 
do none neither, eſpecially in things of that 
moment; nòr will Jgzorance excuſe, where tis 
affected, and where Duty obliges us to inform 
our ſelves better, and where the matter is ſo 
plain and eaſy to be underſtood, BEE 
As for the Judges, they have a fairer Plea 
than you, and may quickly return the Bur- 
then back upon the Jurors : for we, may they 
ſay, did nothing but our Duty, accordiug to uſual 
Prattice, the Fury his Peers had found the Fellow 
Guilty upon their Oaths of ſuch an odious Crime, 
and attended with ſuch vile Preſumptions, and 
dangerous Circumſtances. They are Judges, we 
took him as they preſented him to us, and accord- 
ing to our Duty pronounced the Sentence, that the 
Law inflifts in ſuch Caſes, or ſet a Fine, er or- 
dered Corporal Puniſhment upon him, which was 
very moderate, confidering the Crime laid in the 
Indictment or Information, and of which they had 


fo ſworn him Guilty; if he were inuocent, or 


not ſo bad as repreſented; let his Deſtruction lie 
upon the Fury, &c. At this rate, if ever we 
ſhould have an unconſcionable Fudge, might he 
argue; and thus the Guilt of the Blood or 
Ruin of an Innocent Man, when tis too late, 
ſhall be bandhed to and fro; and ſhuffled iff from 
the Jury to the Judge, and from the Judge to 
the Jury, but really ſticks faſt to both, but eſ- 


pecially on the Jurors; becauſe the very End 


of their Inſtitution was to prevent all dan- 

gers of ſuch Oppreſſion; and in every ſuch 

Caſe, they do not 1 their own _— 
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and irreparably injure a particular Perſon, 
but alſo baſely betray the Liberties of their 
Country in general: for as without their il! 
Complyance and Act no ſuch Miſchief can hap- 
pen; ſo by it, ill Precedents are made, and 
the Plague is increaſed, honeſtgs Juries are 
diſbeartned or ſeduced by Cuſtom from their 
Duties, juſt Privileges are loſt by diſuſer, and 
perhaps within a while ſome of themſelves 


may have an hole pickt in their Coats, and 


then they are tryed by another Jury juſt as 
wiſe and honeft, and 1 deſervedly come to 
ſmart under the ruinating Effect and Exam- 
ple of their own Folly and Injuſtice. 

Jurym. You talk of Fully, and blame Jury- 
men, when indeed they cannot help it ; they 


would ſometimes find ſuch a Perſon Guilty, 


and ſuch an one Innocent, and are perſuaded 
they ought ſo to do, but the Court over-rules, 


and forces them to do otherwiſe. | 


Barr. How, I pray ? 

Jurym, How ? Why, did you never hear a 
Jury threatned to be Fined and Impriſoned, if they 
did not comply with the Sentiments of the 
Court ? | 

Barr. | have read of ſuch doings, but I 
never heard, or ſaw it done ; and indeed I 


do not doubt but our Seats of Juſtice are fur- 


niſhed with both better Men, and better Laus 
yers, than to uſe any ſuch Menaces or Dureſs ; for 
undoubtedly *ris a baſe and very illegal Practice. 
But, however, will any Man that fears God, 
nay, that is but an honeſt Heathen, debauch his 
Conſcience, and forſwear himſelf, do his Neigh- 
bour Jujuftice, betray his Country's Liberties, 
and conſequently enflave bimſelf and his Po- 
; * ſterity, 
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ſterity, and all this meerly becauſe he is 
hectored and threatned a little? 
Jurym. I know it ſhould not ſway with 
any; but, alas, a Priſon is terrible to moſt 
Men, whatever the Cauſe bez and the Fine 


may be ſuch, if one ſhall refuſe to comply, 
as may utterly ruin one's Family. 


Barr. Fright not your ſelf, there is no cauſe 
for this Ague-Fit, to ſhake your Conſcience 
out of Frame; if you are threatned, 'tis but 
Brutum Fulmen, Lightning without a 'Thun- 


derbolr, nothing but big Words: for it is well 


known, That there is never a Judge in 
=ngland that can Fine 02 Impziſon any 
ury-man in ſuch a Caſe. 
Jurym. Good Sir! I am half aſhamed to 


hear a Barriſter talk thus; have not ſome in 


our Memory been iu d and impriſoned ? And 

ſure that which has actually been done, is not 

altogether Impoſſible. | 
Barr, Your Servant, Sir! Under favour of 


your mighty Wiſdom and Experience, when I 
ſaid no f 


like a Barriſter; for "tis a Maxim in Law—14 


udge could do it, I ſpake the more 


p ſſumus quod Jure poſſumus. A Man is faid 
to be Able to do only ſo much, as he may 
Lawfully do. But ſuch Fining and Impriſon- 


ing cannot Lawfully be done; the Judges have 
no Right or Power by Law to do it, and there- 


fore it may well be ſaid, they cannot, or are 


not able to do it. 


And whereas you ſay, that ſome Juries in 
our Memory have been fined and impriſoned, 
you may poſſibly ſay true; but tis as true, 
that it hath been only in our Memory, for no 


fuch thing was practiſed in antient times; 


for 
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for ſo 1 find it aſſerted by a late learned 
Judge *, in theſe poſitive Words: No Cafe 
can be offered, either before Attaints granted is 
General, or after, that ever a Jury was puniſh'd 
by Hie and Impriſonment by any Judge, for not 
fading according to their Evidence and his Di- 
reftion, until Popham's time; nor is there clear 
proof, that he ever Fined them for that Reaſon, 
Separated from other Miſdemeanors. And Fol. 
152, he affirms, — That no Man can ſhew, that 
a Jury was ever puniſh'd upon an Information, 
either at Law, vr in the Star-Chamber, where 
the Charge was only for finding againſt their Evi- 
dence, or giving an untrue Verdict, unleſs Imbra- 
cery, Subornation, or the like were joined. So 
that you ſee, the Attempt is an Innovation as 
well as unjuſt, a thing unknown to our Fore- 
fathers, and the antient Sages of the Law ; 
and therefore ſo much the more to be watched 
againſt, reſiſted, and ſuppreſſed, whilſt young, 
left in time this crafty Cockatrice's Egg hatch d 
and foſtered by Ignorance, and puſillanimous 
Compliance, grow up into a Serpent too big to 
be maſtered, and ſo blaſt and deſtroy the Firſft- 
Born of our Engliſh Freedoms. And indeed 
(bleſſed be God) it hath hitherto been rigo- 
rouſſy oppoſed as often as it durſt crawl abroad, 
being condemned in Parliament, and knocked 
o'th head by the Reſolutions of the Judges 
upon ſolemn Argument: As by and by I 
ſhall demonſtrate. | | 

Jurym. Well, but are Jurors not liable then 


to Fine or Impriſonment, in any Caſe what- 
ſoever ? 


2 Lord Chief Juſtice Vaughan in his Reports. Fol. 
146. s 
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Barr. Now you run from the Point; we 
were talking of giving their Verdi&, and you 
ſpeak of any Caſe whatſoever. Whereas you 
ſhould herein obſerve a neceſiary diſtinction, 
which I ſhall give you in the Words of that 
learned Judge laſt cited“: Much of the Office of | 
Jurors, in order to their Verdict, is Miniſterial; 
as not withdrawing from their Fellows after they 
are ſworn ; not receiving from either! fide Evidence 
not given in Court; not eating and drinking le- 
fore their Verdict; refufing to give a Verdict, &c: 
Wherein if they tran +1 they may be finable. 
But the Verdif it ſelf, when given, is not an Act 
Miniſterial, but Judicial, and ( ſuppoſed to be) 
according to the beſt of their Judgment ; for which 
they are not Finable, nor to be puniſhed but by At- 
taiut : that is, by another Jury, in Caſes where an 
Attaint lies, and where it ſhall be found that 
Wilfully they gave a Verdict Falſe and Cor- 
rupt. - e Ty 3 : 
Now that Juries otherwiſe, are in no Caſe 
puniſhable, nor can (for giving their Verdict 
according to their Conſciences and the beſt of 
their Judgment) be legally Fined or Impri- 
ſoned by any Judge, on colour of not going 
according to their Evidence, or finding coxtrary to 
the Direftious of the Court, is a Truth both 
founded on unanſwerable Reaſons, and con- 
firmed by irrefragable Authorities. 
Jurym. Thoſe I would gladly hear. 
Barr. They are many, but ſome of the moſt 
evident are theſe that follow. 
As for Reaſons : | | 
1. A Jury ought not to be Fined or Impri- 


® Vaughan'i"Rep. Fol. 152. 
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ſoned, becauſe they do not follow the Judge's 
Directions; for if they do follow his Directions, 
they may yet be Attainted: and to ſay they 
gave their Verdict according to his Directions 
is no Barr, but the Judgement ſhall be reverſed, 
_ they puniſhed for doing that, which if they 
had not done, they ſhould (by this Opinion) 
have been Fined and Impriſoned by the Judge, 
for not doing it. Which is Unreaſonable. 

2. If they do not follow his Direction, and be 
therefore Fined, yet they may be Attainted, and 
ſo they ſhould be doubly puniſhed by diſtinct 
Judicatures for the ſame Offence, which the 
Common Law never admits. 

3. To what end is the Jury to be returned 
out of the Vicinage (that is, the Neighbourhood) 
whence the Iſſue ariſeth > To what end muſt 
Hundredors be of the Jury, whom the Law ſup- 
poſeth to have nearer Knowledge of the Fact 
than thoſe of the Vicinage in general? To 
what end are they challenged ſo ſcrupulouſly to 
the Array and Pole? To what end muſt = 
have ſuch a certain Freehold, and be prob: 
legales homines, and not of Affmity with the Par- 
ties concerned, c. if after all this they im- 
plicitely muſt give a Verdict by the Dictates 
and Authority of another Man, under pain of 
Fines and Impriſonment, when ſworn to do it 
according to the beſt of their own Knowledge? 
A Man cannot ſee by another's Eye, nor hear 
by another's Ear, no more can a Man conclude 
or infer the thing to be reſolved by another's 
Underſtanding or Reaſoning, unleſs all Mens 
Underſtandings were equally alike. And if 
meerly in compliance, becauſe the Judge Jay 

thus 
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thus or thus, à Jury ſhall give a Verdict, tho* 
ſuch their Verdict ſhould happen to be right, 
true, and juſt, yet they being not aſſured it is 
Jo from their own Underſtanding, are forſwern, 
at leaſt in Foro Conſcientiæ. 

4. Were Jurors ſo finable, then every Mayor 
and Bailiff of Corporations, all Stewards of 
Leets, Juſtices of Peace, Cc. whatever Mat- 
ters are try'd before them, ſhall have Verdict, 
to their Minds, or elſe Fine and Impriſon the 
Jurors till they have; ſo that ſuch muſt be ei- 
ther pleaſed, humoured, or gratified, elſe no 
Juſtice or Right to be had in any Court. 

5. Whereas a Perſon by Law may challenge 
the Sheriff or any Juryman, if of Kin to his 
Adverſary, yet he cannot challenge a Mayor, 
Recorder, Juſtice, &c. who *cis poſſible will 
have a Verdict for their Kinſman, or againſt their. 
Enemy, or elſe fine and impriſon the Jury till 
they have obtained it: ſo that by this means 
our Lives, Liberties, and Properties ſhall be 
ſolely tried by, and remain at the arbitrary 
Diſpoſal of every mercenary or corrupted Ju/- 
tice, Mayor, Bailiff, or Recorder, it any tuch 
ſhould ar any time get into Office. 

6. *Tis unreaſonable that a Jury ſhould be 
Finable on pretence of their going againſt thei? 
Evidence, becauſe it can never be Tryed whether 
or no in Truth they did find with or againſt 
their Evidence, by reaſon no Writ of Error lies 
in the Caſe. 

7. Were Jurymen liable to ſuch arbitrary 
Fines, they ſhould be in a werſe Cindition than 
the Criminals that are tryed by them; for in 
all Civil Actions, Informations, and Indi&- 
ments, ſome Appeals, or Writs of falſe Judg- 

| F ment, 
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ment, or of Error, do lie into Superior Courts to 
try the regular Proceedings of the Inferior. But 
here can be no After-Trial or Examination, 
but the Juryman (if Fining at all were lawful) 
muſt either pay the Fine, or lie by it, without 
Remedy, to decide whether in his particular 
Caſe he were legally fined or nor. 

8. Without a Fact agreed, it is as impoſſible 
for a Judge or any other to know the Law, re- 
lating to that Fact, or direct concerning it, as 
to know an Accident that hath no Sub ject; 
for as where there is uo Law, there is no Tranſ- 
gieſſion, ſo where there is no Tranſgreſſion, 
there is no place for Law : for the Law (faith 
Divine Authority) is made for the Tranſgreſſor. 
And as Coke tells us, Ex Facto Jus oritur, upon 
ſtating the Fact or Tranſgreſſion, Matter of 
Law doth ariſe, or grow out of the Root of 
the Fact. Now the Jury being the ſole Judges 
of Fatt, and Matter in Iſſue before them, not 
finding the Fa& on which the Law ſhould a- 
riſe, cannot be ſaid to find againſt Law, which 
is no other than a Superſtructure on Fact; 
ſo that to ſay they have found againſt the Law, 
when no Fatt is ' way is abſurd ; an Expreſ- 
fion inſignificant and uninrelligible : for no ue 
can be joined of Matter in Law, no Jury can 
be charged with the 'Trial of Matter in Law 
barely, no Evidence ever was, or can be given 
to a Jury of what is Law, or not. Nor can 
any ſuch Oath be given to, or taken by a 
Jury to try Matter in Law, nor does an At- 
taint for ſuch Oath, if falſe, Oc. But if by 
finding againſt the Direction of the Court in Mat- 
ter of Law, ſhall be underſtood, that if the 


Jadge having heard the Evidence given in 
Court, 
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Court, (for he can regularly know no other, 
though the Jury may) ſhall tell the Jury upon 
this Evidence, the Law is for the Plain i. or 
the Defendant, and the Jury are under pain of 
Fine and Impriſonment to find accordingly; 
then 'ris plain the Jury ought of Duty ſo to do. 
Now if this were true, who ſees not that the 
Jury is but a troubleſome Delay, of great Charge, 
much Formality, and no real Uſe in determining 
Right and Wrong, but meer Echoes to ſound 
back the Pleaſure of the Court; and conſe- 
quently that Trials by them might be better 
aboliſhed than continued? Which is at once to 
ſpit Folly in the Faces of our venerable An- 
ceſtors, and enſlave our Poſterity. 

9. As the Judge can never direft what the 
Law is in any Matter controverted, without 
firſt knowing the Fatt, ſo he cannot poſſibly 
know the Fact but from the Evidence which 
the Jury have; but he can never fully know 
what Evidence they have, for beſides what is 
ſworn in Court, (which 1s all that the Judge 
can know) the Jury being of the Neighbourhood, 
may, and oft-times do know ſomething of their 
own knowledge, as to the Matrer itſelf, the 
Credit of the Evidence, @c. which may juſtly 
ſway them in delivering their Verdi&, and 
which Self-Knowledge of theirs is fo far coun- 
tenanced by Law, that it ſuppoſes them capable 
thereby to try the Matter in Iflue, (and ſo they 
muſt) though no Evidence were given on either 
fide in Court. As when any Man is indicted, 
and no Evidence comes againſt him, the Direc- 
tion of the Court always is, You are to acquit 
bim, unleſs of your own Knowledge you know him 
Guilty; ſo that even in that Caſe they may find 
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him Guilty without any Witneſſes. Now how 
abſurd is it to think, that any Judge has power 
to fine a Jury for going againſt their Evidence, 
when he that ſo fineth knoweth perhaps no- 
thing of their Evidence at all, (as in the laſt 
Caſe) or at leaſt but ſome part of it? For how 
is it poſſible he ſhould lawfully puniſh them for 
that which it is impoſſible for him to know ? 

Laſtly, is any thing more common, than for 
two Lawyers or Judges to deduce contrary and 
oppoſite Concluſions out of the ſame Caſe in 
Law? And why then may not two Men in- 
fer diſtin& Concluſions from the ſame Teſtimo- 
ny? And conſequently may not the Judge and 
Jury honeſtly differ in their Opinion or Reſult 
from the Evidence, as well as two Judges may, 
which often happens? And ſhall the Jurymen 
meerly for this difference of Apprehenſion me- 
rit Fine and Impriſonment, becauſe they do 
that which they cannot otherwiſe do, preſerv- 
ing their Oath and Integrity? eſpecially when 
by Law they are preſum'd to know better and 


much more of the Buſineſs, than the Judge does 
as aforeſaid. 2 

Are not all theſe groſs contradicting Abſur- 
dities, and unworthy (by any Man that de- 
ſerves a Gown) to be put upon the Law of Eng- 
land, which has ever own'd Right Reaſon for its 
Parent, and dutifully ſubmitted to be guided 
thereby ? 

Jurym. If the Law, as you ſay, be Reaſon, 
then undoubtedly this Practice of Fining of 
Juries is moſt Mlegal, ſince there cannot be any 
thing more unreaſonable: But what Authorities 


bave you againk it? 


Barr, 
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Barr. You have heard it proved to be a mo- 
dern up- ſtart Encroachment, fo you cannot ex- 
pe& any direct or expreſs Condemnation of it 
in Ancient 'Times, becauſe the thing was not 
then ſet on foot, And by the way, though Ne- 
gative Arguments are not neceſſarily concluſive, 
yet that we meet with no Precedents of old 
of Juries fined, for giving their Verdict con- 
trary to Evidence, or the Senſe of the Court, 
is a violent Preſumption, that it ought not to 
be done: for it cannot be ſuppoſed, that this 
latter Age did firſt of all diſcover, that Verdicts 
were many times not according to the Judges 
Opinion and Liking. Undoubtedly they faw 
that as well as we; but knowing, the ſame not 
to be any Crime, or puniſhable by Law, were ſo 
Modeſt and Honeſt as not to meddle with it. 
However, what Entertainment it hath mer 
with, when attempted in our Times, I ſhall ſhew 
you in two remarkable Caſes. 

1. When the late Lord Chief Juſtice Keeling 
had attempted ſomething of that kind, it was 
complained of, and highly re ſented by the 
then Parliament; as appears by this Copy of 
their Proceedings thereupon taken out of tneir 
Journal, as follows. 1 


Die Mercurii 11 Decembris 1667. 
Ihe Houle reſumed the Hearing of the 
* reſt of the Report touching the matter of Re- 
* ſtraint upon Juries, and that upon the Exa- 
* mination of divers Witneſſes in ſeveral Caſes 
* of Reſtraints put upon Juries by the Lord 
* Chief Juſtice Keeling; and thereupon reſoly- 
* ed as followeth. 


* Firſt, 
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* Firſt, That the Proceedings of the ſaid 
Lord Chief Juſtice in the Caſes now report- 
© ed are Innovations in the 'Trial of Men for 
© their Lives and Liberties. And that he hath 
© uſed an arbitrary and illegal Power, which is 
* of dangerous Conſequence to the Lives and 
© Liberties of the People of England, and tends 
© to the introducing of an arbitrary Govern- 
© ment, 

* Secondly, That in the Place of Judicature 
© the Lord Chief Juſtice hath undervalued, vi- 
* lified, and contemned Magna Charta, the 
. great Preſerver of our Lives, Freedom, and 
* Property. 

* Thirdly, That he be brought to Trial in 
© order to condign Puniſhment, in ſuch Man- 
ner as the Houſe ſhall judge moſt fit and re- 
* quilite, | 


Die Veneris 13 Decembris 1667. 

* Reſolved, Cc. 

That the Precedents and Practice of fi- 
* ning or impriſoning of Jurors for giving their 
© Verdids, is legal. 

Here you ſee it branded in Parliament : 
Next you ſhall ſee it formally condemned on 
a ſolemn Argument by the Judges. The Caſe 
thus. 

At the Seſſions for London, Sept. 1670. Mi- 
liam Pen, and William Mead (two of the Peo- 
ple commonly called Quakers) were indicted 
for that they with others, to the number of 
three hundred, on the 14th Aug. 22 Regis, in 
Grace-Church-Street, did with Force and Arms, 
Cc. unlawfully and tumultuouſly aſſemble 
and. congregate themſelves together, to the diſ- 

* : turbance 
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turbance of the Peace ; and that the ſaid 
William Pen did there preach and ſpeak to the 
ſaid Mead and other Perſons in the open 
Street; by reaſon whereof, a great Concourſe 
and Tumult of People in the Street aforeſaid 
then and there a long time did remain and 
continue, in contempt of our ſaid Lord the 
King, and of his Law, to the great Diſtur- 
bance of his Peace, to the great Terror and Diſ- 
turbance of many of his Liege People and Sub- 
je&s, to the ill Example of all others in the 
like Caſe Offenders, and againſt the Peace of 
our ſaid Lord the King, his Crown and Dig- 
nity. 
The Priſoners pleading not guilty, it was 

roved, that there was Meeting at the time 
in the Inditment mentioned, in Grace-Church- 
ſtreet, conſiſting of three or four hundred Peo- 
ple, in the open Street; that William Pen was 
ſpeaking or preaching to them, but what he ſaid, 
the Witneſſes (who were Officers and Soldiers 
ſent to diſperſe them) could not hear, — 
This was the Effect of the Evidence; which 
Sir John Howel, the then Recorder, (as I find 
in the Print of that Trial) was pleaſed to ſum 
up to the Jury, in theſe Words: 
Lou have heard what the Indictment is, it 
is for preaching to the People in the Street, 
and drawing a tumultuous Company after 
them, and Mr. Pen was ſpeaking; if they 
ſhould not be diſturbed, you ſee they will 
go on, there are three or four Witneſſes 
that have proved this, that he did preach 
there, that Mr. Mead did allow of it. Af- 
ter this you have heard by ſubſtantial Wit- 
neſſes what is ſaid againſt them; Now we 

* 3 * are 
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* are Upon the Matter of Fact, which 
* are to keep to, and obſerve, as what 
* hath been fully \wom, at your Peril. 
This Tryal begun on the Saturday; the 
Jury retiring, after ſome conſiderable time 
{peat in debate, came in, and gave this Ver- 
dia, — Guilty of ſpeaking in Grace-Church- Street. 
At which the Court was offended, and told 
them, they had as good ſay nothing ; adding, 
Aas it not an unlawful Aſſembly ? You mean 
he was ſpeaking to a Tumult of People there. But 
the Foreman ſaying, what he had delivered 
was all he had in Commiſſion, and others 
of them affirming, 'That they allowed of no 
ſuch Word as an unlauful Aſſembly in their 
Verdict, they were ſent back again, and then 
brought in a Verdict in Writing, ſubſcribed 
with all their Hands, in theſe Words: 


We the Jurors hereafter named do find William 
Pen to be guilty of ſpeaking or preaching to 
an Aſſembly met together in Grace-Church- 
Streer the 14th of Aug. 1670. And Wil- 
liam Mead not guilty of the ſaid Indift- 
ment. 


* This the Court reſented ſill worſe, and 
therefore ſent them back again, and ad journ- 
ed till Sunday Morning; but then too they in- 
ſiſted on the ſame Verdict: ſo the Court ad- 

journed 


* Note, Though this Jury, for their excellent Example 
of Courage and Conſtancy, deſerve the Commendation of 
every good Engliſh-Man ; yet if they had been better advis'd, 
they might have brought the Priſoners in Not Guilty at fixſt, 
and ſaved themſelves the Trouble and Inconveniencies of theſe 
rwo Nights Reſtraint. See State-Trials, Vol, II. p. 606. in fol. 
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journed till Monday Morning; and then the Ju- 
ry brought in the Priſoners generally Not Guil- 
ty ; which was recorded, and allowed of, But 
immediately the Court fined them forty Mark 
a Man, and to lie in Priſon till paid. 

Being thus in Cuſtody, Edu. Buſbel, one of 
the ſaid Jurors, on the ninth of November fol- 
lowing brought his Habeas Corpus in the 
Court of Common-Pleas, On which the She- 
riffs of London made Return, That he was 
© detained by virtue of an Order of Seſſions, 
© whereby a Fine of forty Marks was ſet upon 
© him and eleven others particularly named, 
© and every of them being Jurors ſworn to try 
© the Iſſues joined: between the King, and Pen 
and Mead, for certain Treſpaſſes, Contempts, 
* unlawful Aſſemblies and Tumults, and who 
© then and there did acquit the ſaid Pen and 
Mead of the ſame, againſt the Law of this 
* Kingdom, and againſt full and manifeſt Evi- 
© dence, and againft the Dire&ion of the Court 
in Matter of Law, of and upon the Premiſes 
openly in Court to them given and declared; 
and that it was ordered they ſhould be im- 
priſoned till they ſeverally paid the ſaid Fine, 
which the ſaid Buſbel not having done, the 
© ſame was the Cauſe of his Caption and De- 
© tention *. | 
The Court coming to debate the Validity of 
this Return, adjudged. the ſame inſufficient : 
for, x. The Words, againſt full and mani- 
feſt Evidence, was too general a Cauſe: the 
Evidence ſhould have been ulh and particular- 
ly recited, elſe how ſhall the Court know it 
was ſo full and evident; they have now only 
the Judgment of the Seſſions for it, that it was 


See Buſhel's Caſe in Vaughan's Reports at large. 
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but ſaid the Judges, Our Judgments ought to be 
grounded upon our own Inferences and Underſtand- 
ings, and not upon theirs, 

2. It is not ſaid, that they acquitted the Per- 
ſons indicted againſt full and manifeſt Evi- 
dence, corruptly, and knowing the ſaid Evidence to 
be full and manifeſt, for otherwiſe it can be no 
Crime; for that may ſeem full and manifeſt to 
To Court, which does not appear fo to the 

ury. 

5 The other part of the Return, viz, That 
the Jury had acquitted thoſe indicted, againſt 
the Direction of the Court in Matter of Law, was 
alſo adjudged to be naught, and unreaſonable, 
and the fining the Juries for giving their Verdict 
#n any Caſe concluded to be illegal, for the ſe- 
veral Reaſons before recited, and other Au- 
thorities of Law urged to that purpoſe ; and 
all the Precedents and Allegations brought to 
juſtify the Fine and Commitment, ſolidly anſwer- 
ed. Whereupon the Chief Juſtice delivered the 
Opinion of the Court, That the Cauſe of Com- 
mirment was inſ»fficient ; and accordingly the 
ſaid Buſpel, and other his Fellow-Priſoners, 
were diſcharged, and left to the Common Law for 
Remedy and Reparation of the Damages by that 
tortious illegal Impriſonment ſuſtained, 

Which Caſe is (amongſt others) reported 
by that learned Judge Sir John Vaughan, at 
that time Lord Chief Juſtice of the Common- 
Pleas, ſetting forth all the Arguments, Rea- 
ſons and Authorities on which the Court pro- 
ceeded therein; from which I have extracted 
moſt of the Reaſons which before I recited for 
this Point, and for the greateſt part in the 
very Words of that reverend Author. 


Jurym. 
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” Yurym. This Reſolution hath, one would think, 
(as you ſaid) knocked this illegal Practice on 
the head, beyond any poſſibility of Revival; 
but may it not one Day be denied to be Law, 
and the contrary juſtified ? 

Barr. No ſuch thing can be done without 
apparent violating and ſubverting all Law, 
Juſtice, and Mcdeſty ; for though the Precedent 
it ſelf be valuable, and without further in- 

u:ry is wont to be allowed, when given thus 
Geliberately upon ſolemn debate by the whole 
Court; yet, 'tis not only that, but the ſound, 
ſubſtantial and everlaſting Reaſons, whereon 
they grounded ſuch their Reſolves, that will 
at all times Juſtify fining of Juries in ſuch 
Caſes to be legal. Beſides, as the Reporter 
was moſt conſiderable, both in his Quality as 
Lord Chief Juſtice, and for his Parts, Sound- 
neſs of Judgment, and deep Learning in the 
Lau; fo ſuch his Book of Reports is ap- 
proved and recommended to the World, (as 
appears by the Page next after the Epiſtle) 
by the Right Honourable the preſent Lord 
Chancellor of England, Sir William Scroggs. now 
Lord Chief Juſtice of England; my Lord 
North, Chief Juſtice of the Common- Pleas ; 
and in a word, by all the Judges of England 
at the time of publiſhing thereof : ſo that it 
cannot be imagined how any Book can chal- 
lenge greater Authority, unleſs we ſhould ex- 
pect it to be particularly confirmed by Ad of 
Parliament. 

Furym. You have anſwered all my Scruples ; 
and ſince I ſee the Law has made ſo good 
Proviſion for Jurymens Privileges and Safety, 


God forbid any Juryman ſhould be of fo 
| (5.3: baſe 
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baſe a Temper, as to betray that (otherwiſe) im- 
pregnable Fortreſs wherein the Law hath placed 
him, to preſerve and defend the juſt Rights 
and Liberties of his Country, by treache- 
rouſly ſurrendering the ſame into the Hands 
of Violence or Oppreſſion, though mask'd under 
ever ſo fair Stratagems and Pretences. For 
my own part, I ſhall not now decline to ap- 
pra according to my Summons, and there- 
ore (though I fear I have detained you #00 
lung already) ſhall deſire a little more of your 
Dire&ion about the Office of a Juryman, in 
particular, that I may uprightly and honeſtly 
diſcharge the fame, 

Barr. Though I think, from what we have 
diſcourſed being digeſted and improv'd by 
our own Reaſon, you may ſufficiently in- 
bom your ſelf; yer to gratify your Requelt, I 
ſhall add a few brief Remarks, as well of what 
you ought cautiouſly to avoid, as what you 
muſt diligently purſue and regard, if you would 
juſtly and h do your Duty. 


Firſt. As to what you muſt avoid. 

1. I am very confident, that you would 
not willingly violate the Oath which you take, 
but 'tis poſſible that there are ſuch, who as 
frequently break them, as take them, through 
their careleſs Cuſtom on the one hand, or flaviſÞ 
Fear on the other, againſt which I would fully 
caution you; that you may defend your ſelf 
and others, againſt any Enemies of your Coun- 
try's Liberties and Happineſs, and keep a good 
Conſcience towards God and towards Man. 

2. Tis frequent, that when Juries are 
withdrawn, that they may conſult of their 

. Verditt, 
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Verdict, they ſoon forget that ſolemn Oath 
they took, and that mighty Charge of the Life 
and Liberty of Men, and their Eſtates, where- 
of then they are made Judges; and on their 
Breath, not only the Fortunes of the particular 
Party, but perhaps the Preſervation or Ruin of 
ſeveral numerous Families does ſolely depend: 
Now I ſay without due Conſideration of all 
this; nay, ſometimes without one ſerious Thought 
or conſulted Reaſon offered Pro, or Con, pre- 
ſently the Foreman, or one or two that call 
themſelves antient Jurymen, (though in truth 
they never knew what belongs to the place 
more than a common School- Bey) raſhly deliver 
their Opinions, and all the reſt in reſpect to their 
ſuppoſed Gravity and Experience, or becauſe 
they have the biggeſt E/tates, or to avoid the 
trouble of diſputing the Point, or to prevent 
the ſpoiling of. Dinner by delay, or ſome ſuch 
weighty Reaſon, forthwith agree Blizd-fold, 
or elſe go to holding up of Hands, or telling 
of Neſes, and ſo the Major Vote carries away 
captive both the Reaſon and the Conſciences of 
the reſt: Thus trifling with Sacred Oaths, and 
putting Mens Lives, Liberties and Properties 
(as it were) to the hap-hazard of Croſs or 
Pile. This Practice, or ſomething of the like 
kind, is faid to be too Cuſtomary amongſt fome 
Jurors, which occaſions ſuch their extraordi- 
nary Diſpatch of the weightieſt or moſt intri- 
cate Matters; bur there will come a time 
when they ſhall be called to a ſevere Account 
for their Haſte and Negligence; therefore have 
a care of ſuch Fellow-Jurors. 


3. Such a Slaviſ Fear attends many Jurors, 


that let the Court but direct to find * 
of 
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Not Guilty, though they themſelves ſee no juſt 
Reaſon for it; yea, oft-times though their 
own Opinions are contrary, and their Con- 
ſciences tell them it ought to go otherwiſe; yer, 
right or wrong, accordingly they will bring 
in their Verdict; and therefore many of them 
never regard ſeriouſly the courſe and force of 
the Evidence, what and how it was deli- 
vered more or leſs to prove the Indictment, 
Cc. But as the Court ſums it up, they find; 
as if Juries were appointed for no other pur- 
pole but to echo back, what the Bench 
would have done. Such a baſe Temper is to 
be avoided, as you would eſcape being for- 
ſworn, even though your Verdict ſhould be 
right; for ſince you do not know it ſo to be 
by your own Judgment or Underſtanding, 
you have abyſed your Oath, and hazarded your 
own Soul as well as your Neighbour's Life, 
Liberty or Property, becauſe you blindly de- 
pend on the Opinion, or perhaps Paſſion of 
others, when you were {worn well and truly 
to try them your ſelves, Such an implicite 
Faith is near of kin to that of Rome in Re- 
ligion, and (at leaſt in the next degree) as 
dangerous. | 

4. There are ſome that make a Trade of 
being Jurymen, that ſeeł for the Office, uſe 
means to be conſtantly continued in it, will not 
give a diſobliging Verdict leſt they ſhould be 
diſcharged, and ſerve no more : theſe ſtanding 
Jurors have certainly ſome ill game to play. 
There are others that hope to figealize theme 
ſelves, to get a better Trade, or ſome Pre- 
ferment by ſerving a Turn : there are others 
that have particular Piqzes, and a humour of 

+ I Revenge 
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Revenge againſt ſuch or ſuch Parties; if a 
Man be but miſcalled by ſome odious Name, 
or ſaid to be of an exploded Faction — ſtreight 
they cry, hang him, find him Guilty, no Puniſh- 
ment can be too bad for ſuch a Fellow; in 
ſuch a Caſe they think it merit to ſtretch an 
Evidence on the 'Tenter-hooks, and ſtrain a 
Point of Law, becauſe they fancy it makes 
for the Intereſt of the Government, As if 
Tajuſtice or Oppreſſion could in any caſe be for 
the true Intereſt of Government, when in 
truth nothing more weakexs or deſtroys it. But 
this was an old Stratagem, if thou ſuffer this 
Mau to eſcape, thou ſhalt not be Czſar's Friend: 
When Cæſar was ſo far from either needing 
or thanking them for any ſuch baſe Services, 
that had he but truly underſtood them, he 
would ſeverely have puniſh'd their Partia- 
lity and Tyranny. | 

All theſe and the like peſtilent Biaſſes are to 
be avoided and abominated by every honeſt 
Juryman. | 


But now as to the poſitive Qualifications 
requiſite, 

1. You that are Jurymen ſhould firſt of all 
ſeriouſly regard the weight and importance of 
the Office ; your own Souls, other Men's Lives, 
Liberties, Eſtates, all that in this World 
are dear to them, are at ſtake, and in your 
hands; therefore conſider things well before- 
hand, and come ſubſtantially furniſhed and 
provided with found and well-grounded Con- 


| ſciences, with clear Minds, free from Malice, 


Fear, Hope, or Favour ; leſt inftead of Judg- 
ing others, thou ſhouldeſt work thy own Con- 
demnation, 
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demnation, and ſtand in the ſight of God our 
Creator and Judge of all Men, no better than 
a Murtherer, or perjured Male ſactor. : 
- 2, Qbferve well the Record, Indictment or 
Information that is read, and the ſeveral 
Parts rhereof, both as to the Matter, Manner, 
and Form. : | 

3. Take due notice and regard to the Evi- 
dence offered for Proof of the Indictment, and 
each part of it, as well to Manner and Form 

as Matter; and if you ſufpe& any Suborna- 
tion, foul: Practice, or tampering hath been 
with the Witneſſes, or that they have any 
Malice or ſiniſter Deſign, have a ſpecial re- 
gard to the Circumſtances or Incoherencies of 
their Tales, and endeavour by apt Queſtions 
to ſift out the Fruth, or diſcover the Villany. 
And for your better Satisfaction, endeavour 
to write down the Evidence, or the Heads 
thereof, that you may the better recall it to 
Memory. | 

4. Take notice of the Nature of the Crime 
charged, and what Law the Proſecution is 
grounded upon, and diſtinguiſh tlie ſuppoſed 
criminal Fact which is proved, from the ag- 
gravating Circumſtances which are not proved, 

5. Remember that in Juries there is no Plu- 
rality of Voices to be allowed; ſeven cannot 
over-rule, or by virtue of Majority conclude 
five; no, nor eleven, one. But as the Verdict 
is given in the Name of all the twelve, or 
elſe it is void; ſo every one of them muſt 
be actually agreeing, and fatisfied in his par- 
ticular Underſtanding and Conſcience, of the 
Truth and Righteouſneſs of ſuch Verdict, or 
elſe he is forſworn. And therefore, if one b 
Mex 
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differ in Opinion from his Fellows, they niuſt 
be kept together, till either they by Strengh of 
Reaſon or Argument can ſatisfy him, or he 
convince them, For he is not to be he@or'd, 
much leſs puniſh'd by the Court into a Com- 
pliance ; for as the Lord Chief Juſtice Vaughan 
ſays well *, if a Man differ in Judgment from his 
Fellows, whereby they are kept a Day and a Night, 
though his Diſſent may not in truth be as reaſonable 
as the Opinion of the reſt that agree, yet if his 
Judgment be not ſatisfied, one diſagreeing can be 
no more criminal than four or five diſagreeing with 
the reſt. Upon which Occaſion the ſaid Au- 
thor recites a remarkable Caſe out of an an- 
tient f Law-Book ; A Juror would not agree with 
his Fellows for two Days, and being demanied by 
the Judges, if he would agree, ſaid, he would firſt 
die in Priſon; whereupon he was committed, and the 
Verdict of the eleven taken : but upon better Ad- 
vice, the Verdict of the eleven was quaſh*d, and the 
furor diſcharged without Fine, and the Juſtices 
42 the way was to carry them in Carts (this is to 
be underſtood at Aſſizes where the Judges can- 
not ſtay, but muſt remove in ſuch a time into 
another County) until they agreed, and not by 
Fining them. And as the Judges err'd in 
taking the Verdict of Eleven, ſo they did in impri- 
ſoning the Twelfth. And therefore you ſee on ſe- 

cond Thoughts releas'd him. 
6. Endeavour as much as your Circumſtan- 


ces will permit, at your ſpare Hours to read 


and underſtand the Fundamental Laws of the 
Country ; ſuch as Magna Charta, the Petition 
of Right, the late excellent Act for Habeas 


Corpus's, Horn's Mirrour of Juſtices, Sir Edu. 
Coke 


* Rep. fol. 151, + 41 U.. 11. 
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Coke in his 24,3d and 4th Parts of the Inſtitutes 
of the Law of England, and Judge Vaughan's 
Reports : theſe are Books frequent to be had, 
and of excellent uſe to inform any Reader of 
competent Apprehenſion, of the true Liber- 
ties and Privileges which every Engliſhman is 
juſtly intitled unto, and eſtated in by his Birth- 
right; as allo the Nature of Crimes, and the 
Paniſhments ſeverally and reſpectively inflicted 
on them by Law, the Office and Duties of 
Judges, Juries, and all Officers and Miniſters 
of Juſtice, Oc. Which are highly neceſſary for 
every Juryman in ſome competent meaſure to 
know; for the Law of England hath not placed 
Trials by Juries, ro ſtand berween Men and 
Death or Deſtruction to ſo little purpoſe, as to 
pronounce Men Guilty, without regard to the 
Nature of the Offence, or to what is to be in- 
flicted thereupon. | | 

For want of duly underſtanding and conſi- 
dering theſe things, Juries many times plunge 
themſelves into lamentable Perplexities; as it 
befel the Jury who were the Tryers of Mr. U- 
dal a Miniſter, who in the 3 2d Year of Q. Eliz, 
was indicted and arraigned at Croydon in Surrey*, 
for High-Treaſon, for defaming the Queen 
and ber Government in a certain Book, inti- 
tled, 4 Demonſtration of the Diſcipline, &c. 
And though there was no direct, but a ſcam- 
bling Shadow of Proof, and though the Book 
duly conſidered contained no Matter of Trea- 
fon, but certain Words which by a forced 
Conſtruction were laid to tend to the Defama- 
tion of the Government, and ſo the thing pro- 
ſecuted under that Name ; yer the Jury nor 


thinking 
See State- Trials, fol. Vol 1. p. 161. 
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thinking that in pronouncing him Guilty, 
they had upon their Oath pronounced him 
Guilty of Treaſon, and ro die as a I raitor; 
but ſuppoſing that they had only declared him 
Gailty of making the Book, hereupon they 
brought him in Guilty: but when after the 
Judge's Sentence of Death againit him (which 
they never in the leaſt intended) they found 
what they had done, they were confounded in 
themſelves, and would have done any thing in 
the World to have revoked that unwary per- 
nicious Verdi&, when, alas! it was too late, 
Dr. Fuller: has this witty Note on this Gen- 
tleman's Conviction, That it was conceived 
Rigorous in the greateſt, which at beſt (faith he) 
is cruel in the leaſt Degree. And it ſeems fo 
Queen Elizabeth thought it, for ſhe ſuſpended 
Execution, and he died naturally, But his 
Story ſurvives, to warn all ſucceeding Jurymen 


to endeavour better to underſtand what it is 


they do, and what the Conſequences thereof 
will be. wo 

7. As there is nothing I have faid intended 
to encourage you to Partiality, or tempt any 
Juryman to a connivance at Sin and Malefac- 
tors, whereby thoſe Peſts of Society ſhould a- 
void being brought to condign Puniſhment, 
and ſo the Law ceaſe to be a Terror to Evil- 
doers; which were in him an horrible Perjury, 
and indeed a fooliſh Pity, or Crudelis Miſeri- 
cordia, a Cruel Mercy; for he is highly injurious 
to the Good, that abſolves the Bad, when real 
Crimes are proved againſt them: ſo-I muſt 
rake leave to ſay, That in Caſes where the 
Matter is dubious, both Lawyers and Divines 


preſcribe rather Favour than Rigour. An emi- 


nent 
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nent and learned Judge * of our- own, has in 
this Advice and Wiſh gone before me; Mallem 
reverd viginti Facinoroſos mortem pietate evadere, 
juſtum unum injuſtè condemnari. [verily 
ſaith =" had rather twenty Evil-doers ſhould 
eſcape Death through Tenderneſs or Pity, than that 
one Innocent Man ſhould be unjuſtly condenmed. 

I ſhall conclude with that excellent Advice 
of my Lord Cokef, which he generally addreſſes 
to all Judges, but may no leſs properly be ap- 
plied to Jurors. 


Fear not to do Right to all, and to deliver 

your [Verdi&s] juſtly according to the Laws ; 

for Fear is nothing but a Betraying of the Suc- 

cours that Reaſon ſhould — ey and if you 

G2 fincerely execute Juſtice, 'be aſſured of 
tee Things. 

1. Though ſome way maligu vou, yet God 
will give you his Blefling 

2. That though chereby you ma offend 
Great Men and Favourites, yet you have 
the favourable Kindneſs of the Almighty, and 
be his Favourites. 

And laftly, That in ſo doing, againſt all 
ſcandalous Complaints and pragmatical Devi- 
ces againſt you, God will defend you as with 
a Shield. — For thou, Lord, wilt give a Bleſſing 
unto the Righteous, and with thy — Kind- 
neſs wilt thou defend hive as with a Shield, . 
$+ 15. 

Forteſeue, 


Cap. 27 
+ 1n the Epilogue of his 4h Part of Inflitutes. 


